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DECI S| ON

AQUXK, Chairperson: The Sierra Joint Community College
District (District) excepts to an administrative law judge's
(ALJ) finding that it violated subsections 3543.5(a) and (b) of
the Educational Enpl oynment Relations Act (EERA)! by
(1) refusing to place certain itens which were submtted by
the Sierra College Faculty Association, CTA/ NEA (CTA or
Association) for its board of trustees' agenda; (2) barring the

Associ ation representative from speaking to the board of

'R\ is codified at Government Code section 3540
et seq. Unless otherwise noted, all references are to the
Gover nnent Code.



trustees on a matter placed on the agenda; and (3) adopting a
byl aw whi ch di scrim nated agai nst enpl oyee organi zations with
respect to the right to place matters on its nonthly agenda.
The Associ ation excepts to the ALJ's failure to order

resci ssion of the byl aw

FACTS

On January 26, 1982, the Association, through its
president, Harry Allen, submtted to the District three itens
for inclusion on the trustees' February 1982 agenda. Allen was
neither a menber of CTA' s bargaining conmttee nor involved in
negoti ati ons.

CTA' s first item proposed that the board not extend the
enpl oynent contracts of the District's president/superintendent
and two assistant superintendents of instruction and student
services. In recent years, the District had followed a
practice of annually extending the multi-year agreenents of
t hese enpl oyees by adding a year to the contract. The
Associ ation considered this to be a poor nmanagenent/fi scal
~policy in that, if one of the adm nistrators were di scharged,
the District would have a large contract liability.

The second item requested that the Association and District
jointly retain a managenent consultant to determ ne whether the
District was being properly admnistered in light of its
financial problens. Anong the specific CTA concerns expressed

in the proposal was the District's 1981-82 budget which "added



new and expanded prograns but did not include any funds for
cost-of-living adjustnents.”

The third item requested that CTA be permtted to present,
di scuss, and conpare the results of its 1980 and 1981 staff
satisfaction surveys which sought teachers' opinions on such
matters as the District's procedures for evaluating enpl oyees,
sabbatical and other |eave policies, supervision, and general
wor ki ng conditions. Because CTA believed all three requests
coul d involve references to District personnel, it suggested
that the board m ght prefer that discussions take place in
cl osed sessi on.

According to Allen, on January 28, Cerald Angove, the
District's superintendent and president, informed himthat the
first two proposals would not be placed on the agenda because
Angove and the District's counsel and negotiator, John Bukey,
did not think they concerned negotiable matters. Allen
testified that Angove had given no additional explanation for
his decision and that he, Allen, had responded by agreeing that
none of the proposals concerned negotiable or "consultable"
itenrs and that the Association did not present themto the

board for such purposes.

By letters dated the sane day, Angove confirnmed that he was

denying the requests because the subjects did not appear to be

e —

within the scope of representation as defined in EERA



subsection 3543.2(a).? He suggested that if the Association
qguestioned the negotiability or consultability of the
proposals, it should contact John Bukey. He al so suggested
that the Association could raise the question of negotiability
by bringing the matter up through the normal negotiating

process.

’Subsecti on 3543.2(a) states:

(a) The scope of representation shall be
limted to matters relating to wages, hours
of enploynent, and other terns and
conditions of enploynent. "Terns and

condi tions of enploynent"” nean health and
wel fare benefits as defined by Section
53200, | eave, transfer and reassignnent
policies, safety conditions of enploynent,
cl ass size, procedures to be used for the
eval uati on of enpl oyees, organizati onal
security pursuant to Section 3546,
procedures for processing grievances
pursuant to Sections 3548.5, 3548.6, 3548.7,
and 3548.8, and the l|ayoff of probationary
certificated school district enployees,
pursuant to Section 44959.5 of the Education
Code. In addition, the exclusive
representative of certificated personnel has
the right to consult on the definition of
educati onal objectives, the determ nation of
the content of courses and curriculum and
the selection of textbooks to the extent
such matters are within the discretion of
the public school enployer under the | aw.
All matters not specifically enunerated are
reserved to the public school enployer and
may not be a subject of neeting and
negoti ati ng, provided that nothing herein
may be construed to limt the right of the
public school enployer to consult wth any
enpl oyees or enpl oyee organi zati on on any
matter outside the scope of representation.



Angove testified that to assure efficient trustees’
neetings, he normally reviews agenda proposals to determ ne
whet her they require further refinement and often rewites the
proposal s hinsel f

if they are related to the business of the

District and provide the [b]Joard with the

appropriate information to take action as it

relates to District policy and practice.
He said that he had rejected both proposals after speaking wth
Bukey and concluding that the topics were not appropriate for
the board to consider directly and should be referred to the

District negotiator to be handled through the consulting

process. He clainmed that the District had never refused to
di scuss any issue at the negotiating table.?

Angove said that he had found the managenent consultant
proposal to be unclear and referred it to Bukey because he did
"not want to place the District in a position where we m ght be
noving into an area that could have been negotiable.” He said
that his letter conveyed that, while he did not think that this
proposal was negoti able, he wanted the matter to be revi ewed.
He said that he did not personally seek clarification of the
proposal , even though he thought it to be unclear, because he
wanted CTA to neet with the District representative in the neet

and_consult process. He acknow edged that if sone other

*Angove apparentlg referred to the District's wllingness
to consider "consultable" itenms at the bargaining table.



organi zation had submtted the proposal, he woul d have net with
it totry to understand its concerns and that, if the

organi zation insisted, he probably would have placed the matter
on the agenda with the recommendation that the board take
"evasive action.” He further testified that he has often
directed proposals such as the Association's to other foruns
for resolution, but he could recall only one instance when he
had done so.

At the trustees' February 9 neeting, Al len was prepared to
.make a presentation related to the 1981 staff satisfaction
survey which had been placed on the agenda. However, when the
matter arose, the board received the docunent but refused to
allow himto discuss the matter in either open or closed
session, although the District clainmed at the hearing that it
woul d have permtted Allen to speak during a separate "public
comment" period follow ng the consideration of agenda itens.

The trustees acted pursuant to their Bylaw B-9.32 which
reads, in part:

The order of business of any official
meeting will include an opportunity for_ the
public to address the board on any i1tem of
busi ness which 1s I1ncluded In the agenda.
The board reserves the rignts to 11X such
time limts on presentations as it deens
appropriate to the occasion and may limt
the nunber of spokesnen who appear before it
in opposition to or in support of a given

i ssue being considered by the board. The
agenda of regular neetings shall provide an

opportuni ty for TitTZens 0 address the
boar d.




Persons wi shing to conment on the nature of
a position to be filled may do so in open
meeting, but comments on the qualifications
or fitness of any enployee or prospective
enpl oyee shall be made only in witing and
be signed by the person submtting them
addi tional verbal coments shall be made to
the board only in closed sessions on
personnel matters, at the wll of the board
. (Enphasi s added.)

Allen testified that he believes that he did not protest

. the board's denial of his request because he was both surprised
by it and unfamliar with the bylaw. Rather, during the public
commrent portion of the neeting which followed consideration of
itenms placed on the agenda, he read a prepared statenent
protesting Angove's refusal to place the contract extension and
managenent consultant proposals on the agenda and suggested
that the board may have violated section 72121.5 of the
Education Code.*

According to Allen's uncontroverted testinony, Placer
County County Counsel Doug Lewis then advised the trustees that
the right of an exclusive representative to place matters, such
as those proposed by the Associ ation, on the agenda is
di stinguishable from that of other organizations and
i ndi vi dual s because EERA does not grant such a right to an

excl usive representative.

“This section sets forth State requirenments particularly
applicable to the right of the public to address the governing
bodies in the public school system



In | ate February, the Association resubmtted the contract
extensi on and managenent consultant proposals for inclusion on
the board agenda of March 9. By letter of March 4, Angove
again denied the requests, again suggesting that, if the
Associ ation believed that they were either negotiable or
"consultable,” it should submt the requests to the District's
representative for consideration. He advised the Association
that it could address the board during the public coments
section of the agenda, and would be able to speak to the matter
of the superintendents' contracts at such tinme as their renewa

was placed on the agenda.

At the March 9 neeting, the board considered a revision of
its Bylaw B-9.3 which established the procedure for placing
itens on the board's nonthly agenda. The revision stated in
part:

The Board of Trustees wel conmes participation
of interested organizations and individua
menbers of the public. Any individua

menber of the public may place a matter
directly related to community coll ege

di strict business on the agenda of the
community college district Board of Trustees
meeti ng.

Allen testified that a representative of the League of
Taxpayers objected to the proposal because it would exclude
organi zations from placing matters on the board' s agenda and
t hat, when Bukey acknow edged that this would be the effect of

the revision, the board nmade it clear that it did not intend to



preclude all organizations from access to the agenda but only
bargai ning agents. Though the trustees al so considered other
objections to the revision, Allen' s testinony was not

di scredited. Subsequently, a redrafted revision was adopted on
April 13, 1982. It reads, in part:

An organi zation or individual nenber of the
public may place a matter directly rel ated
to conmmunity college district business on
the agenda of the community college district
Board of Trustees neetings, subject to the
follow ng conditions:

- - - - L L L] L L - - - - - L L4 - - - L Ld L

4. An organization which is an enpl oyee
organi zation, wthin the nmeaning of

Gover nment Code section 3540.1(d) shall
submt negotiable and/or consult itens, as
those terns are defined by Governnent Code
section 3543.2, to the Board's
representatives for consideration under the
provi sions of the Educational Enpl oynent

Rel ati ons Act. The Board reserves the right
to consider such itens through the
col l ective bargaining process or in its

di scretion may place such itens on the
Board's regular agenda for consideration.
(Enmphasi s added.)

During the discussion which preceded adoption of the
revision, Allen unsuccessfully objected that the proposa
di scri mnated agai nst enpl oyee organi zations by requiring them
to go through special procedures.

On March 10, 1982, the Association filed an unfair practice
charge that Angove's and the board' s conduct prior to and at

the February board neeting violated EERA subsections 3543.5(a)



and (b)® by discrimnating against enpl oyees because of their
exercise of protected rights and by interfering with the
Association's right to represent its nmenbers in their
enpl oynent relations. The charge was anended on March 15 and
then again on April 29, to include the District's conduct prior
to and at the March and April board neeti ngs.

In its 21 exceptions, the District contests virtually al
of the ALJ's conclusions of law and certain of his findings of
fact. W find it appfopriate to consider the issues on the
basis of the entire record of the proceedings below. The
foregoing statenment of facts is based on our independent review
of that record.

DI SCUSSI ON

In San Ranon Val |l ey Unified School District (8/9/82) PERB

Deci sion No. 230, this Board concluded that under section

®Subsections 3543.5(a) and (b) state:

It shall be unlawful for a public school
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enpl oyee organi zations rights
guaranteed to them by this chapter.

10



3543. 16 of EERA enpl oyee organi zations have the right to
address school board neetings, but recognized that the right is
limted because of their concurrent obligations under the Act
to neet and negotiate wth the public school enployer. Relying

upon City of Mdison v. Wsconsin Enploynent Rel ations

Comm ssion (1976) 429 U. S. 167 [93 LRRM 2970] and Henrico

Prof essional Firefighters Association, Local 1568 v. Board of

Supervi sors of Henrico County (4th Gr 1981) 649 F. 2d 237 [107

LRRM 2432], the Board found that the negotiating schene
established by EERA forbids the parties fromdictating who the
other side's negotiators shall be, and that the bargaining
process would be subverted if the exclusive representative
coul d bypass the enployer's negotiators and bargain directly
with the school board. Accordingly, we distinguished between

an enpl oyee organi zation's right to advocate or present its

®Subsection 3543.1(a) states:

(a) Enpl oyee organi zations shall have the
right to represent their nenbers in their
enpl oynent relations with public schoo

enpl oyers, except that once an enpl oyee
organi zation is recognized or certified as
the exclusive representative of an
appropriate unit pursuant to Section 3544.1
or 3544.7, respectively, only that enpl oyee
organi zation may represent that unit in
their enploynent relations with the public
school enployer. Enployee organi zati ons may
establish reasonable restrictions regarding
who may join and nay nmake reasonable
provisions for the dism ssal of individuals
from nmenber shi p.

11



position on a matter and its right to negotiate or litigate
grievances at a public neeting of the school board. Although
we found a violation in that case because the district had
prohibited all discussion wthout know edge of what the

organi zation intended to say, we indicated that a public schoo
enpl oyer could lawfully prohibit a public presentation by an
enpl oyee organi zati on when the latter attenpts to éither
negotiate or litigate grievances.

Because, in San Ranmon, supra, the association attenpted to
speak to the matter of an advisory arbitration award issued in
the course of processing an enpl oyee grievance, a matter on
whi ch an organi zation has the right to represent unit
enpl oyees, ” the Board did not consider whether there were
other limts to the protection afforded by EERA when enpl oyee
organi zations seek to discuss matters before the school board.
Consequently, we nust address the foll ow ng questions:

1. Did CTA seek to address the board in public

session on matters which fall within its statutory

right to represent unit enployees "in their enploynent

relations with the public school enployer?"

2. If so, did CTA wish to negotiate directly with
t he board?

3. Did the District violate CTA's right to place
matters on the board' s agenda or speak to such matters
at a public neeting of the board?

'See M. Diablo/Santa Ana/ Capi strano Unified School
Districts (12/30/77) EERB Decision No.44. Prior to January 1,
1978, PERB was known as the Educational Enpl oynent Rel ations
Boar d.

12



In King Gty Joint Union H gh School District (3/3/82) PERB

Deci sion No. 197, which concerned the perm ssible uses of
nonnmenber service fees by the exclusive representative, we
concluded that the range of representational activities
protected by subsection 3543.1 goes well beyond the subjects
listed in subsection 3543.2 as negoti able or subject to
consultation and includes a broad spectrum of concerns which
arise out of the enploynent relationship and enpl oyee rights
granted by EERA. \While the Board did not list every activity
which lies within the boundaries of "enploynent relations,” it
did intend to fashion a working definition of the phrase. CQur
application of that definition here to indicate those kinds of
matters which could be addressed by CTA at the trustees'
neeting as a matter of EERA right is consistent with the

courts' holdings in Gty of Madison and Henrico, and with our

jurisdiction over charges alleging violations of EERA

The superintendents' contracts; The choice of its

managerial staff and the ternms and conditions of their

enpl oynent are nmatters reserved to the discretion of the
erfployer.8 In such matters, the enployer is not obligated to
seek the approval of the exclusive representative or to
negotiate or consult with the organization prior to taking

action. Wiile virtually every action by a school enployer is

8See KONO- TV-M ssion Tel ecasting Corp. (1967) 163 NLRB
1005 [65 LRRM 1082].

13



likely to have sone inpact on its relations wth its enpl oyees,
the enployer's need to select its own managenent cadre is too
fundanental to be burdened by the requirenment that it submt
its decisions to the scrutiny and comment of its enployees or
their organizations. For that reason, and because we also find
the connection between the Association's proposal and enpl oyee
concerns too attenuated to fall within the conpass of protected
enpl oyer - enpl oyee relations, we conclude that CTA has no

protected right under EERA to address the matter in public

session.® The charge with respect to the superintendents'

contracts nust be di sm ssed.

The _consul tant proposal presents a close issue of fact.

The proposal refers to the failure of the District to budget
funds for cost-of-living wage adjustments. This reference was
sufficient to alert the District that sone areas of "enploynent
relations" falling within CTA's protected representational

range woul d be addressed by its speaker.

VWhile we do not know precisely what Allen would have said,
we are satisfied that the proposal included matters on which
CTA is entitled to represent its unit constituency.
Particularly in view of his assurance that he did not intend to

~negotiate with the trustees, we find no justification for the

°I'n so holding we do not inply that CTA is without
recourse in another form

14



District's arbitrary rejection of Allen' s request.?
Consequehtly, we find that as to this matter, the District
vi ol ated subsection 3543.5(b), and concurrently, subsection
3543.5(a).

The satisfaction surveys; It is beyond dispute that

enpl oyee eval uation procedures and sabbatical and other |eaves
of absence are matters of enploynment relations within the range
of CTA's right of representation. |ndeed, they are
specifically listed as negotiable matters in subsection

3543.2. "Wirking conditions" is a broad termwhich may or may
not include negotiable elenments but, in all, is certainly an
aspect of enploynment relations. W do not dispute the

District's right to require that negotiations on these matters

be limted to the bargaining table. But it cannot, by
asserting that right or by the nmere public receipt of the
Associ ation's docunent, deny the enpl oyee organization its
right to address the trustees in public session even on such
subj ects, provided that the organization does not intentionally

or inadvertently attenpt to negotiate.

'O9At the hearing, the District conceded that CTA' s
proposal was unclear and that Angove had not sought
clarification before refusing CTA's request. Yet, it formed
the opinion that the subject was neither negotiable nor subject
to consultation. Presumably, this attenpted Iimtation was
predicated on the District's narrow interpretation of the right
of representation.

15



Since CTA was denied the right to talk to this subject, we
cannot determ ne whether it would have exceeded EERA' s
permssible limts of speech. W can and do accept the
assurances it conveyed to the District that it did not wish to
negotiate and did not consider its proposal to be negotiable.
Absent any information to the contrary, the District was
obligated to do the sane. As in the matter of the consultant
proposal, we find the District violated subsections 3543.5(a)
and (b) .

District Bylaw B-9.3; W find no violation in the

District's effort to protect itself fromthe requirenent that
it negotiate in public session by establishing a screening
procedure applicable to enployee organi zations. Wile the
procedure involved may be unique or different from that
requi red of other organizations and individuals, it is not
unreasonable in light of the circunstances created by EERA
which certainly provides to |abor organi zations unique and
excl usi ve procedures for doing business with the schoo
enpl oyer.

However, in reserving the blanket right to consider
organi zati onal subm ssions either through the collective
bargai ning process or through its regular public neeting
agenda, the bylaw exceeds the District's authority to regul ate
presentations. The Association is entitled by law to negotiate

on negotiable matters just as it is otherwise entitled to a

16



public hearing short of negotiations on matters within its
- range of representation.

Furthernore, in reserving discretion to refuse agenda
position to "consultable" matters and to assign themto the
bargai ning table, the bylaw precludes an enpl oyee organi zation
frompublic presentation of matters which the District itself
acknowl edges to be nonnegoti abl e.

I'n summary, we find that section 4 of District BylawB-9. 3,
with the exception of the "screening" procedure contained
therein, violates subsection 3543.5(b) by interfering with
CTA's right to represent unit enployees in their enploynent
relations with their public school enployer and, concurrently,
vi ol ates subsection 3543.5(a) by interfering with the right of
the enployees to participate in the activities of their
representati ve organization.

ORDER

Based on the record and the argunents of the parties on
~appeal, the Public Enploynment Relations Board ORDERS that:

1. The Sierra Joint Community College District cease and
desist- from denying to the Sierra College Faculty Associ ati on,
CTA/ NEA, the right to place matters concerning the enpl oynent
relations of the District's enployees in the certificated unit
on an agenda of the District board of trustees, including
proposal s for appointnment of a managenent consultant to

consider District policy and practice affecting such enpl oyee

17



rel ations, and consideration of enployee satisfaction surveys
conduct ed by .the Associ ation.

2. The District rescind those portions of its Bylaw B-9.3
which reserves to the trustees the discretion to consider
organi zati onal presentations either through collective
bargai ning or at public neetings of the trustees.

3. The District shall prepare and post the Notice to
Enpl oyees attached hereto as Appendix A at all |ocations where
the District's notices to certificated enployees are
customarily placed and nai ntain such -posti ng for a period of
not less than thirty (30) . consecutive workdays conmencing 30
days after service of this Decision and Oder on the District.

4. The District shall notify the Sacranento regional
director of its conpliance with this Oder within forty

(40) days of service of this Decision and Order.

Menbers Jaeger and Burt joined in this Decision.

18



APPENDI X A

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

Pursuant to a hearing in unfair practice case No. SF-CE-488,
the Sierra Joint Community College District was found to have
unlawfully interfered with the right of the Sierra College
Faculty Association, CTA/NEA to represent enployees in the
certificated representation unit by denying it the opportunity
to address the District board of trustees in public session on
the enploynment of a managenent consultant to be jointly sel ected
by the District and the Associ ation, and on certain enpl oyee
satisfaction surveys conducted by the Associ ati on.

The District's board of trustees Bylaw B-9.3 was al so found
to unlawmfully interfere with the Association's right to
represent unit enployees through negotiations by reserving to
the trustees the discretion to consider organizational
subm ssions either through the bargaining process or at public
meeti ngs of the trustees.

As a consequence of these findings, the District has been
ordered to post this NOTICE and will:

1. CEASE AND DESI ST from denying the Association the right
to present proposals for the enploynent of a managenent
consul tant and/or enployee satisfaction surveys which it has
conducted, at a public neeting of the District board of
trustees, and

2. Rescind those portions of the District's Bylaw B-9.3
which reserves to the trustees the discretion to consider
organi zational presentations either through collective
bargaining or at public neetings of the trustees.

SI ERRA JO NT COVMUNI TY COLLEGE
D STRI CT

Dat ed: By: ———
Aut hori zed Agent

TH'S I'S AN OFFI Cl AL NOTI CE. I T MUST REMAI N POSTED FOR NOT LESS
THAN THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE COF POSTI NG
AND MUST NOT BE DEFACED, ALTERED, REDUCED IN SI ZE OR COVERED BY
ANY OTHER MATERI AL.



